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RECOVMENDED ORDER

A formal hearing was conducted in this case on June 15 and
26, 2006, and August 4, 2006, in Tallahassee, Florida, before
Suzanne F. Hood, Adm nistrative Law Judge with the Division of
Admi ni strative Hearings.
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STATEMENT OF THE | SSUES

The issues are whet her Respondent General Aviation
Term nal, Inc. (Respondent) discrimnated agai nst Petitioner

Keneka Jones (Petitioner) based on her sex, gender, and/or



disability and retaliated agai nst her for conplaining about said
discrimnation in violation of Section 760.10, Florida Statutes
(2005).

PRELI M NARY STATEMENT

On July 29, 2005, Petitioner filed an Anmended Charge of
Discrimnation with the Florida Conm ssion on Human Rel ations
(FCHR). Petitioner alleged that Respondent discrim nated
agai nst her based on her sex, gender, and disability by
subjecting her to disparate treatnent, harassnent, and a hostile
wor k environnment and retaliated against her for conplaining
about the discrimnation by term nating her enpl oynent.

On January 6, 2006, FCHR issued a Determ nation: No Cause.
On February 10, 2006, Petitioner filed a Petition for Relief,
which FCHR referred to the Division of Adm ni strative Heari ngs
on February 14, 2006.

A Notice of Hearing dated February 27, 2006, schedul ed the
case for hearing for May 4, 2006.

On April 24, 2006, Petitioner filed an Unopposed Motion for
Conti nuance. On April 29, 2006, the undersigned issued an Order
Granting Continuance and Reschedul i ng Hearing for June 15, 2006.

During the three-day hearing, Petitioner testified on her
own behal f and presented the testinony of two w tnesses.
Petitioner offered nine exhibits, which were received into

evi dence.



Respondent presented the testinony of four w tnesses.
Respondent offered eight exhibits, which were received into
evi dence.

At the close of the hearing, the parties requested | eave to
file post-hearing subm ssions 30 days after the filing of the
hearing transcript. For good cause shown, the undersigned
granted the request on the record.

The fifth and final volune of the Transcript was filed on
August 23, 2006.

On Septenber 22, Petitioner tinmely filed her Proposed
Recommended Order. On Septenber 27, 2006, Respondent filed an
Unopposed Motion for Enlargenent of Time, Nunc Pro Tunc, to File
Proposed Fi ndi ngs of Fact and Conclusions of Law. An Order
Granting Extension of Tinme gave Petitioner and Respondent an
opportunity to file a proposed order or an anended proposed
order respectively no |ater than Cctober 13, 2006.

On Cctober 13, 2006, Petitioner filed an Arended Proposed
Reconmended Order and Respondent file its Proposed Findings of
Fact and Concl usi ons of Law.

FI NDI NGS OF FACT

1. Respondent is a foreign corporation that is licensed to
do business in Florida. Respondent is an enployer under the
Florida Cvil R ghts Act of 1992, Sections 760.01 through

760.11, Florida Statutes (2006).



2. Respondent provides contract services to airports and
airlines around the country. The services include aircraft
cl eani ng, baggage handling, and other services.

3. Respondent calculated its bid for the Delta Air Lines,
Inc. (Delta) cabin cleaning service at the Tall ahassee Regi onal
Airport, Tallahassee, Florida, based on eventual staffing of six
full -time dedicated cabin service ranp agents (cabin service
agents). The contract required Respondent to service the daily
i nbound flights with each enpl oyee having two days off each
week. The contract required Respondent to have the cabin
service up and running by the end of January 2006. The contract
did not include the additional costs and hiring del ays that
Respondent woul d have incurred if it created a part-tinme for one
enpl oyee, then | ooked for a second part-tine enpl oyee in order
to fill one of the six full-tinme positions. Respondent could
not performits contractual obligation to Delta with a part-tine
cabin service ranp agent.

4. Petitioner, a black female, is a resident of the State
of Florida. She has a learning disability that nmade her
eligible for exceptional student education (ESE) classes in
public school. Petitioner was retained in the 1st grade, the
9th grade, and the 12th grade. She received a special high

school diploma but was unable to attend col |l ege because of her



inability to pass the graduate education diploma (CGED)
exam nati on.

5. At sone point in tinme, the Federal Social Security
Admi ni stration determned that Petitioner suffered from nental
retardation. Based on that determ nation, Petitioner becane
eligible for a nonthly Social Security Disability (SSD) check.
No health care provider has diagnosed Petitioner as having a
disability that prevents her fromworking a full-tinme position

6. At tinmes Petitioner suffers what she describes as
anxi ety or panic. However, there is no conpetent evidence that
Petitioner suffers frompanic attacks as a disability, which
prevents her fromworking on a full-time basis. According to
Petitioner, she takes nedication and splashes water on her face
when she begins to feel anxious. The only tine Petitioner
referred to her anxiety at work was when she canme out of the
restroom on one occasion and told a co-worker that she had just
had a pani c attack.

7. To the extent that Petitioner suffers fromanxiety
attacks, her nedication appears to quickly correct any
i npai rment she may suffer. There is no conpetent evidence that
the all eged anxi ety substantially limts Petitioner’s mgjor life

activities.



8. Petitioner has a noticeabl e speech inpedinent. The
speech inpairnment is not so severe as to interfere with
Petitioner’s ability to work.

9. Respondent enployed Petitioner in Tallahassee, Florida,
as a full-time cabin service agent from January 7, 2005, until
February 28, 2005. Petitioner’s primary job duty was to clean
and service the interior cabins of airplanes, owned and operated
by Delta at the Tall ahassee Regional Airport. Petitioner was
al so expected to perform general maintenance of the restroons
i nsi de Respondent's break roomand other airline offices,

i ncludi ng enptyi ng garbage cans and dusting between arrivals of
the various flights at |east two tinmes a day.

10. Petitioner's job required her to clean and service
four to six daily inbound flights. As a general rule, the
flights were spaced out by one or nore hours, depending on the
schedul e.

11. Petitioner worked with two other full-tinme cabin
service agents: (a) Stacy Bennett, |ead agent and Petitioner’s
di rect supervisor; and (b) co-worker, Hllary Bennett.

12. Respondent’s contract with Delta required each
aircraft cabin to be serviced in approximately seven m nutes.
Over the course of an eight-hour shift, Petitioner and the two
ot her enpl oyees in her position worked a total of only two to

three hours. During the five to six hours of each shift that



Petitioner was not required to performany work duties, she was
free to watch television, talk with co-workers, eat, or engage
in other activities of her choosing, as |long as she renai ned on
the airport prem ses. Petitioner was qualified to perform her
job duties wi thout the need for any accomodati on.

13. The station manager, Cory Howell, interviewed and
hired Petitioner. During the interview, Petitioner told
M. Howell that she wanted to work part-tinme because she
recei ved SSD benefits and full -tinme work woul d cause her to nake
too nmuch noney, subjecting her SSD benefits to reduction or
termnation. Petitioner did not tell M. Howell that she needed
part-time work as an accommodation for a disability such as
pani c attacks, nental retardation, or speech inpairnent.

14. Petitioner's request for part-tinme work is consistent
wi th her application in Novenber 2004. However, the nost
per suasi ve evidence indicates that Petitioner accepted a full-
time position with the understandi ng that Respondent did not
have any positions for part-tine ranp agents at that tine.
M. Howell did not promi se Petitioner part-time work in the
future but said he would see what he could do to honor her
request.

15. Due to a clerical error that affected the records of
several full-tinme enployees, Petitioner's personnel records

erroneously indicate that Respondent hired her on a part-tine



basis. Despite the clerical error, Petitioner began working a
full -time schedul e on or about January 12, 2005.

16. On her first day at work, Petitioner worked until 6:00
p.m On her first or second day at work, M. Beitzel told
Petitioner which two days a week woul d be her regul ar days off,
and which five days a week she would be schedul ed to work.
Petitioner told M. Beitzel that she did not want to work full-
time. M. Beitzel told Petitioner to speak with M. Howel | .

17. Later in January, Petitioner spoke to M. Howell on
several occasions about her desire to work part-tinme. She told
hi m she did not want to nmake too nuch noney because she woul d
| ose her SSD benefits. She did not tell himthat working full-
time was causing her to have anxiety attacks or that she needed
to work part-tine as an accommodation for any disability, other
than to preserve her SSD benefits. M. Howell consistently told
Petitioner there were no part-tine ranp agent positions.

18. Respondent has enpl oynent practices prohibiting
di scrim nati on based on sex, gender, handicap, or retaliation
for conpl ai ning about any type of discrimnation. Wen
Respondent hired Petitioner, she received copies of these
policies as well as Respondent's policies regarding reasonabl e
accommodati on of disabilities.

19. Petitioner read these policies and solicited help from

ot her people on parts she did not understand. The policies



state that enpl oyees should report any concerns regarding
percei ved harassnent/di scrimnation or failure to provide a
di sability accommodation to their inmedi ate supervisor or
Respondent's human resources director. At all tines material
here, Dawn M ddl eton served as Respondent's Director of Human
Resour ces.

20. Petitioner had an opportunity to neet Ms. M ddl eton
during the first few weeks of Petitioner's enploynent. During a
| engt hy conversation, Ms. M ddl eton explained her job
responsibilities in detail. Petitioner did not tel
Ms. Mddleton that Petitioner was unhappy wth her job in any
respect.

21. Respondent posted the daily flight schedul e of
aircraft that Petitioner and the other cabin service agents
woul d need to service in the break roomon a daily basis.

Ms. Bennett also informed Petitioner about the daily schedul e.
On several occasions, Petitioner was not immediately avail abl e
when an aircraft arrived for service.

22. Because her nother was dead, Petitioner had custody of
her younger sister, who was pregnant when Petitioner went to
wor k for Respondent. M. Howell told Petitioner in advance that
she woul d not be able to mss any work due to the baby's

i mpendi ng birth.



23. Early one norning about two weeks after begi nning her
enpl oynent, Petitioner took her sister to the enmergency room
with synptons that turned out to be false |labor. Petitioner
foll owed correct procedure by calling M. Beitzel, Respondent's
traini ng supervi sor and second-i n-conmand at the Tal |l ahassee
of fice, as soon as possible, to |l et Respondent know about the
energency and that she would be late to work.

24. That sane norning, M. Bennett conplained to
M. Howell that Petitioner had m ssed or been |late to service a
schedul ed aircraft and that Petitioner was not assisting with
cl eaning the restroons. Wen Petitioner arrived at work,

Ms. Bennett and M. Howell, in the presence of M. Beitzel,
verbally counsel ed Petitioner, informng Petitioner that her
performance needed to i nprove. During this counseling,
Petitioner was | oud, argunentative, and refused to accept
responsi bility for her poor performnce.

25. After the counseling session, Petitioner's perfornmance
i mproved for a short tinme. However, Petitioner began having
problems with her co-workers. At tinmes, Petitioner and ot her
enpl oyees woul d yell at each other. On one occasion, M. Howell
was aware of verbal conflict between Petitioner and ot her
enpl oyees sufficient to make himleave his office and enter the

break roomto inquire whether anything was wong. Petitioner,

10



in the presence of her co-workers, denied that there were any
probl ens.

26. It is clear that M. Howell was aware that Petitioner
was having problenms wth some of the nmal e enpl oyees because she
conpl ai ned on several occasions that the nmal e enpl oyees were
“messing” with her. However, other than the one inquiry
reference above, M. Howell took no steps to verify or disprove
Petitioner's conplaints.

27. The mal e enpl oyees routinely joked about Petitioner
anongst thenselves. They said she nust have taken ESE cl asses,

that she was special, and that she was a slow | earner. The nen

told each other that Petitioner was a “pretty-ass girl,” until
she opens her nouth. They joked about having sex with
Petitioner if she were not "a little bit off." These types of

comments were nmade when Petitioner was in the sane room The
greater wei ght of the evidence is that Petitioner heard at |east
sone, if not all, of the inappropriate comrents about her nental
disability. Petitioner was enbarrassed and humliated by the
comments she heard and the know edge that the nen were naking
fun of her nental disability even when she could not hear
preci sely what they were sayi ng.

28. The men asked Petitioner whether she had ever taken

English classes, sarcastically referring to her inability to

11



speak properly. They told Petitioner soneone needed to teach
her how to speak correctly.

29. Sone of the nale enpl oyees had crushes on Petitioner
but did not want the other nen to know their feelings for fear
of being teased. Sonetines a man would tell Petitioner that she
| ooked good. CQccasionally, Petitioner would smle at and flirt
with the nen.

30. One day Petitioner arrived at work with her hair in
di sarray. The nen | aughed anong t hensel ves, when one of them
stated that Petitioner nust have been out F------ all night.

The greater weight of the evidence indicates that Petitioner did
not hear this inappropriate conment.

31. The nost persuasive evidence indicates that M. Howel |
was aware that Petitioner was nentally retarded/| earning
disabled. 1In view of the close proximty of the break roomto
M. Howell's office, his ability to overhear discord anong the
enpl oyees, and Petitioner's conplaints that the nen were picking
on her, M. Howell knew or should have known that the male
enpl oyees were routinely harassing Petitioner, joking about her
mental disability, and thereby creating a hostile work
environnment for Petitioner.

32. On February 28, 2006, Petitioner and her supervisor,
Ms. Bennett ate breakfast in the break room They quietly began

watching television after finishing their neal. After 30 or 40

12



m nutes, Carlos Byrd, a male enpl oyee, entered the break room
and began playing cards with another nale enpl oyee. Next,

Terryl Crenshaw (ni cknaned Bana) entered the break room and
asked M. Byrd what gane they were playing. After M. Byrd
responded, M. Crenshaw told Petitioner to nove over.

Petitioner knew M. Crenshaw wanted her to nove so that he could
play cards with M. Byrd and the other male enpl oyee.

33. Wen Petitioner did not nove, M. Byrd ordered
Petitioner to "nove your ass over." Petitioner continued to
ignore the men. M. Crenshaw then abruptly shoved Petitioner's
chair frombehind, causing her to fall out of her chair.
Petitioner got up yelling profanities at M. Crenshaw, telling
himthat he had no right to touch her chair.

34. M. Howell, who was in his office, heard the nen order
Petitioner to nove over. M. Howell did not hear Petitioner
respond until he heard the chair being shoved.

35. M. Howell entered the break roomas Petitioner and
M . Crenshaw exchanged hostile words. Because Petitioner was
crying and obviously enotionally upset, M. Howell told
Petitioner to calmdown and to go into his office.

36. Petitioner was very agitated and continued to express
her feelings in a loud voice. Petitioner told M. Howell that

he favored the mal e enpl oyees over her and that he always took

13



their side rather than hers. Petitioner continued to shout at
M. Howell when M. Beitzel entered the office.

37. M. Howell could not get Petitioner to cal mdown.
| nstead she called M. Howell an "asshole"” and a "nother-

f ," daring himto fire her. Al of the enployees in the
break room could hear Petitioner's tirade.

38. M. Howell finally told Petitioner to hand over her
security badge and | eave the prem ses because she was
termnated. Petitioner refused to surrender her badge or |eave
until a security officer arrived to escort her out of the
bui | di ng.

39. M. Howell verbally counseled M. Crenshaw for his
part in the disturbance. He took no other disciplinary action
agai nst M. Crenshaw.

40. If Petitioner had cal ned down as requested, M. Howel |
woul d have verbal ly counsel ed her without term nating her
enpl oynment. Conpetent evidence indicates that use of profanity
was common in the workplace. The nal e enpl oyees and the
managenent joked with each other, had di nner together on out - of -
town trips, and routinely used rough | anguage anongst
t hensel ves, but never in an angry, hostile, or insubordinate
manner |ike Petitioner's extended outburst. The only tine a
simlar incident occurred in the past, M. Howell fired a nale

enpl oyee.

14



41. Petitioner's personnel records erroneously indicate
t hat she was di scharged for unsatisfactory work perfornmance.
Petitioner's continued disruptive behavior and her profane and
abusi ve | anguage was i nsubordinate, leaving M. Howell with no
choice but to term nate her enpl oynent.

42. After her termnation, Petitioner worked for a single
day at a nursing hone. Petitioner resigned that job, at |east
in part, because she did not want to | ose her SSD benefits.
There is no evidence that Petitioner has ever maintained a full -
time or part-tine job for a significant period of tine. She
certainly did not nake a good-faith effort to mtigate her
damages in this case.

CONCLUSI ONS OF LAW

43. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject nmatter of this
proceedi ng pursuant to Sections 120.569, 120.57(1), and 760. 11,
Florida Statutes (2006).

44. Petitioner alleges that Respondent discrimnated
agai nst her based on her sex/gender and disability by subjecting
her to disparate treatnent, harassnent, and a hostile work
environment. Petitioner also alleges that Respondent retaliated
agai nst her when it unlawfully term nated her enpl oynent.

45. FCHR and the Florida courts have determ ned that

federal discrimnation |aw should be used for guidance when

15



construing the Florida Cvil R ghts Act of 1992, Sections 760.01

t hrough 760. 11, Florida Statutes (2005). See Brand v. Florida

Power Corp., 633 So. 2d 504, 509 (Fla. 1st DCA 1991).

46. Section 706.10(1)(a), Florida Statutes (2005),
provides that it is an unlawful enploynent practice for an
enpl oyer "to discharge or to fail or refuse to hire any
i ndi vidual, or otherwi se to discrimnate against any individua
because of such individual's race, color, religion, sex,
national origin, age, handicap or marital status.”

47. Florida | aw al so prohibits retaliation against any
person who opposes an unl awful enpl oynent practice or because a
person conpl ains about such a practice. See 8§ 760.10(7), Fla.
Stat. (2005).

Handi cap Di scri m nati on

48. Petitioner's claimthat Respondent commtted an
unl awf ul enpl oynment practice based on her disability involves
two theories of discrimnatory conduct. First, Petitioner
al l eges that Respondent failed to accommobdate her all eged
anxi ety/ pani ¢ attacks by not providing her with part-tinme work.
Second, Petitioner alleges that Respondent is responsible for
harassnment and a hostile work environnment that she experienced
due to her nental retardation and/or speech inpedi nent.

49. In regards to Petitioner's claimof failure to

accommpdat e, she has the burden of proving the follow ng prim

16



faci e case by a preponderance of the evidence: (a) she suffers
froma disability of anxiety or panic attacks; (b) she was
qualified for her position and able to satisfactorily perform
her work with or without an acconmodation; (c) Respondent knew
or had reason to know about her disability and refused a

request ed reasonabl e accommodati on. See Hilburn v. Mirata

El ectronics North Anerica, Inc., 181 F.3d 1220 (11th Cr. 1999).

50. If Petitioner neets this initial burden, Respondent
must show t hat absence of the handicap is a bona fide
occupational qualification (BFOQ . See 8 760.10(8), Fla. Stat.

(2005); Andrews v. Albertson's Inc., 11 FALR 4874 (FCHR 1989).

In the alternative, Respondent must denonstrate that it made a
good-faith attenpt to accommodate the handicap or that the

busi ness woul d experi ence an undue hardship in providing the
requested accommodation. See ld. Respondent is not required to
make fundanental alterations to its programto acconmodate
Petitioner's disability. See Brand at 633 So. 2d 511-512.

51. A disability is a "physical or nental inpairnent that
substantially limts one or nore of the major life activities of
[an] individual." See 42 U S.C 8§ 12102(2)(A). Major life
activities include "functions, such as caring for oneself,
perform ng manual tasks, wal king, seeing, hearing, speaking,
breat hing, |earning, and working." See 29 CF.R 8 1630.2(i).

Moreover, to be substantially limted, a person nust be either

17



unable to performa major life function or be "significantly
restricted as to the condition, manner or duration"” under which
the individual can performa particular function, as conpared to
t he average person in the general population. See 29 CF.R 8§
1630.2(j). Any determnation of a disability nust take into
account any remedi al nmeasures, such as nedication, that correct

the inpairnment. See Sutton v. United Air Lines, Inc., 527 U S.

471 (1999).

52. Petitioner has not nmet her burden of proving that
Respondent "failed to accommbdate” her all eged anxiety/ panic
attacks. Indeed, she did not present conpetent evidence that
she suffers fromsuch a disability as defined by the FCRA and
federal law. It follows that she did not present conpetent
evidence that any anxiety she experiences substantially limts
her major life activities, including the ability to work full-
time. To the extent that Petitioner receives nedical treatnent
for anxiety, her nedication easily corrects any inpairnent she
suffers.

53. Petitioner never reported any anxiety disability to
M. Howell, M. Beitzel, or Ms. Mddl eton and never requested
part-time work as an accommodati on. As far as nmanagenent knew,
Petitioner wanted part-tinme work so she would not | ose SSD

benefits.
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54. On the other hand, Respondent denonstrated that
Petitioner was able to performher job responsibilities w thout
any accommodation for anxiety or nental retardation. Thus a
part-tinme schedul e was unnecessary to allow Petitioner to
performthe essential functions of her job. Moreover, the job
was essentially part-tinme by its very nature.

55. Respondent has never hired part-tine workers to be
cabin service ranp agents. Filling one full-tinme position with
two part-tine positions was unreasonabl e and woul d have caused
an undue hardshi p on Respondent. Sone of Respondent's | abor
costs woul d have doubled with two part-time enpl oyees, including
unenpl oynment taxes, workers' conpensation prem umnms, uniform
costs, badge and access fees, and other m scell aneous itens.

56. As to Petitioner's claimthat she was harassed and
experienced a hostile work environnment due to her nental

retardation and/ or speech inpedinent, Petitioner's prima facie

case involves proving the followi ng: (a) she was disabled; (b)
she was subjected to unwel cone harassnment or a hostile work
environment; (c) the harassment or hostile work environnent was
based on her disability; (d) the harassnent or hostile work
environment was sufficiently severe or pervasive to alter her
wor ki ng conditions and create an abusive environnent; and (e)
Respondent knew or shoul d have known of the harassment or

hostile work environnent, failed to correct the harassnent, and
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therefore is liable under a theory of direct or vicarious

l[iability. See Razner v. Wellington Regional Medical Center,

Inc., 837 So. 2d 437 (Fla. 4th DCA 2002); MIller v. Kenworth of

Dot han, Inc., 277 F.3d 1269, 1275 (11th Gr. 2002).

57. The evidence here denonstrates that Petitioner suffers
froma noticeabl e speech inpedinent. However, there is no
conpetent evidence that Petitioner's speech inpairnent
substantially Iimts her ability to speak. To the contrary,
Petitioner is able to express herself nore than adequately when
she understands the subject matter of a conversation.

Therefore, the follow ng analysis will focus on Petitioner's
mental retardation.

58. To prove a harassnent claim Petitioner nust show that
she subjectively perceived the harassnment to be severe or
pervasi ve, and that objectively, a reasonable person in her

position woul d consider the harassnent |ikew se. See Johnson v.

Booker T. Washi ngton Broadcasting Service, Inc., 234 F.3d 501,

509 (11th Cir. 2000). The objective prong of the test requires
consi deration of the followng four factors: (a) the frequency
of the conduct; (b) the severity of the conduct; (c) whether the
conduct is physically threatening or humliating, or a nere

of fensi ve utterance; and (d) whether the conduct unreasonably

interferes with the enpl oyees job performance. Mendoza v.

Borden, Inc., 195 F. 3d 1238 (11th Gr. 1999).
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59. The conduct at issue nust be so extrene as to "anpunt
to a change in terns and conditions of enploynment."” See

Faragher v. City of Boca Raton, 524 U S. 775, 788 (1998).

60. Petitioner did not present conpetent evidence that her
mental retardation substantially limted one of her major life
functions, such as her ability to work on a full-tine basis.
However, Petitioner proved that she is nentally retarded based
on her history as an ESE student and a recipient of SSD
benefits. Additionally, it is clear that Petitioner's co-
wor kers regarded her as having such inpairnent and that her
supervisors were aware of that perception. By proving two out
of three of these factors, Petitioner nmet her burden of proving
that she was nentally disabled as defined under state and

federal law. See Gordon v. E. L. Hamm and Associ ates, 100 F. 3d

907, 911 (11th Cir. 1996).

61. Petitioner presented persuasive evidence that she was
subj ected to unwel cone harassnment based on her nenta
retardation and that the harassnent altered her working
conditions and created an abusive environnment. Petitioner knew
or should have known that the nale enpl oyees routinely nmade fun
of her because she was slow. As a result of their constant
j okes, Petitioner was subjectively enbarrassed, humli ated,

di stracted, and unable to get along with her co-workers. The

harassnent was sufficiently frequent, severe, and humliating to
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gqualify as creating a hostile work environnment under any
obj ecti ve standard.
62. M. Howell knew or should have known that the nen were
pi cking on Petitioner because she was nmental |y di sabl ed.
M. Howell and Ms. Bennett were aware of Petitioner's on-going
problenms with the nale enpl oyees and that the problens were
interfering with Petitioner's ability to focus on her work.
Despite Petitioner's conplaints, M. Howell took no action other
than to enter the break room on one occasion to ask Petitioner
if anything was wong. Confronted in the presence of her co-
wor kers, Petitioner understandably denied that she was having a
pr obl em
63. Because the evidence supports Petitioner's allegations

relative to harassnment and a hostile work environnent,
Respondent can only avoid liability by satisfying the Faragher-
Ellerth affirmative defense, which states as foll ows:

According to the Suprene Court, if a

plaintiff shows that the supervisor effected

a tangi bl e enpl oynent acti on agai nst

plaintiff, the corporate defendant is |iable

for the harassnment. Faragher, 524 U.S. at

807-08, 118 S. Ct. 2275; Burlington |Indus.

Inc. v. Ellerth, 524 U.S. 742, 765, 118 S.

Ct. 2257, 141 L.Ed. 2d 633 (1998); Mller,

277 F. 3d at 1278. \Were, however, the

plaintiff does not show that the supervisor

took a tangi bl e enpl oynent action, the

enpl oyer may raise an affirmati ve defense

that it: 1) exercised reasonable care to

prevent and pronptly correct the harassing
behavior, and 2) that the plaintiff
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unreasonably failed to take advantage of any
preventative or corrective opportunities the
enpl oyer provided or to avoid harm
otherwise. Mller v. Kenworth of Dot han
Inc., 277 F.3d at 1278 (citing Faragher, 524
U S at 807, 118 S. C. 2275; Ellerth, 524
US at 765, 118 S. O . 2257).

See Lawrence v. Wal-Mart Stores, Inc., 236 F. Supp. 2d 1314,

1327 (M D. Fla. 2002).

64. Respondent had a policy prohibiting discrimnation of
any kind in the workplace. However, M. Howell never conducted
an appropriate investigation to ensure that Petitioner was not
bei ng harassed or subjected to a hostile work environnent.

After her conplaints were totally ignored by M. Howel |,
Petitioner cannot be faulted for failing to conplain to

Ms. M ddleton as suggested by Respondent's anti-discrimnation
policy. Therefore, Respondent is subject to vicarious liability
for subjecting Petitioner to harassnent and a hostile work

envi ronment based on her nental retardation.

Sexual Discrimnation

65. As to the alleged sex discrimnation, Petitioner has

to prove a prinma facie case of sexual harassnent involving the

follow ng elenents: (a) she was subject to unwel cone
harassnment; (b) the harassnment was based on her sex as a fenale;
(c) the harassnment was sufficiently severe or pervasive to alter
her working conditions and create an abusive environment; and

(d) Respondent knew or should have known of the harassnent and
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failed to correct it. See Mendoza v. Borden, Inc., 195 F. 3d at

1245.
66. The severity or pervasiveness of the conduct "is the
el ement that tests the nettle of nobst sexual harassnent clains.”

See Gupta v. Florida Board of Regents, 212 F.3d 571 (11th G

2000). Just as in her claimof disability discrimnation,
Petitioner nust show that she subjectively perceived the
harassnment to be severe or pervasive, and that objectively, a
reasonabl e person in her position would consider the harassnent

to be severe or pervasive. See Johnson, 234 F.3d at 5009.

67. Title VIl of the Gvil R ghts Act of 1964, 42 U S. C
Section 2000e-2 et seq., is not a "general civility code" for

t he workpl ace. See Oncale v. Sundowner O fshore Svcs., 523 U S.

75, 80 (1998). O fhand conments and isol ated incidents, unless
extrenely serious, will not amount to discrimnatory changes in

the terms and conditions of enploynent. See Harris v. Forklift

Systens, Inc., 510 U.S. 17, 21 (1993). The "severe or

pervasive” el ement prevents the "ordinary tribulations of the
wor kpl ace, such as the sporadic use of abusive | anguage, gender -
rel ated jokes, and occasional teasing” fromfalling under Title

VII's protections. See Faragher, 524 U S. at 788.

68. The incidents of sexual discrimnation that Petitioner
descri bed during the hearing are insufficient to support a claim

of harassnment or hostile work environnent for two reasons.
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First, persuasive evidence indicates that Petitioner did not
hear nost of the comments. The mal e enpl oyees nmade the conments
anong thensel ves and not directly to Petitioner. The greater
wei ght of the evidence shows that Petitioner heard the male
enpl oyees nmake sporadi ¢ sexual coments and/ or gender-rel ated
j okes that at best constitute "ordinary tribulations of the
wor kpl ace. "

69. Second, there is no persuasive evidence that
M. Howell or other nenbers of managenent ever heard the nale
enpl oyees make sexual comments about Petitioner. Petitioner's
testinony that she specifically described the derogatory sexual
comnments to M. Howell is not credible. Therefore, M. Howell
di d not know or have reason to know that the mal e enpl oyees were
maki ng i nappropri ate sexual comments about Petitioner. For
t hese reasons, Petitioner has not proved her initial burden
i nvol ving harassnment or a hostile work environnment based on
sexual discrimnation.

Gender Discrimnation

70. A conplainant alleging discrimnation based on
di sparate treatnent bears the burden of proof established in

McDonnel | Douglas v. Geen, 411 U.S. 792 (1973), and in Texas

Dept. of Community Affairs v. Burdine, 450 U S. 248 (1981). In

this case, Petitioner bears the burden of establishing a prim

faci e case of gender discrimnation based on di sparate treatnent
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by denonstrating the following: (a) she is a nmenber of a
protected group (female); (b) she was qualified for the
position; (c) she was subject to an adverse enpl oynent action;
and (d) Respondent treated simlarly situated mal e enpl oyees

nmore favorably. See Maniccia v. Brown, 171 F.3d 1364, 1368

(11th Cr. 1999); Holifield v. Reno, 115 F. 3d 1555, 1562 (11lth

Cr. 1997).
71. |If Petitioner neets her initial burden, then
Respondent nust articulate a legitimte, non-discrimnatory

reason for the adverse enploynment. See Dept. of Corrections v.

Chandl er, 582 So. 2d 1183 (Fla. 1st DCA 1991). |If Respondent
neets its burden of production, Petitioner bears the ultimte
burden of persuasion, show ng that Respondent's proffered reason
is a pretext for intentional discrimnation. See Ild.

72. Petitioner has not net her initial burden of proving
that M. Howell treated her |less favorably than M. Crenshaw
when it discharged her. M. Crenshaw was not simlarly situated
to Petitioner because there is no evidence that he continued to
participate in the disturbance after M. Howell entered the
break room M. Crenshaw s behavior prior to that tinme was
certainly rude, aggressive, and a serious violation of workplace
ethics. However, M. Crenshaw did not continue to aggravate the

situation once M. Howell intervened. Petiti oner, on the other
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hand, could not control her anger and refused to cal m down as
r equest ed.

73. M. Howell intended to talk to Petitioner in his
office after she had a chance to quit crying and cal mdown in
his office. He had no intention of firing Petitioner when he
asked Petitioner to talk to himprivately. |If Petitioner had
been able to conmply with his request, M. Howell would have
verbal Iy counsel ed Petitioner about the disturbance, as he did
with M. Crenshaw | ater that day.

74. M. Howell presented persuasive testinony that he
fired Petitioner, not because of the incident in the break room
but because of Petitioner's angry, profane, and insubordinate
behavior in the office. M. Beitzel corroborated M. Howell's
unsuccessful attenpt to get Petitioner to discuss the situation
ina civil manner.

75. Petitioner failed to identify a single nale enployee
who engaged in the sane behavior toward a manager w t hout being
term nated. Respondent's reason for firing Petitioner was not a
pretext for intentional discrimnation based on her gender.

Retaliation

76. Petitioner clainms that Respondent unlawfully
term nated her enploynent in retaliation for objecting to the
al l eged disability and sexual harassnent by nal e enpl oyees.

This claimfollows the sequence regardi ng burden of proof set
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forth in McDonnell Douglass, 411 U.S. at 792, and Texas Dept. of

Community Affairs, 450 U S. at 248.

77. Petitioner first nust prove that she engaged in a
statutorily protected activity, that she suffered an adverse
enpl oynment practice, and that a causal link exists between the

protected activity and the adverse action. See Bass v. Bd. of

County Conm ssioners, 256 F.3d 1095, 1119 (11th Gr. 2001),

citing, Gupta, 212 F.3d at 590; Little v. United Technol ogi es,

103 F.3d 956, 959 (11th Cr. 1997).

78. Petitioner conplained to M. Howell that the male
enpl oyees were m streating her under circunstances that he knew
or shoul d have known invol ved her nental disability. Petitioner
suffered an adverse enploynent action when M. Howell fired her.
Even so, there is no persuasive evidence of a causal |ink
between Petitioner's conplaints and the term nation of her
enpl oynent .

79. To the extent that Petitioner net her prinma facie

burden, Respondent presented evidence that it fired Petitioner,
not because she conpl ai ned about the nmal e enpl oyees, but because
she was profane and insubordinate in M. Howell's office. The
ci rcunstances of this case prove that Respondent's reason for
di scharging Petitioner were not a pretext for retaliation.

80. Petitioner did not make an effort to mtigate her

damages after being discharged. Therefore, jurisdiction is
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reserved for the determ nation of reinstatenent, back pay, and
appropriate attorney's fees and costs in this proceeding if the
parti es cannot agree.

RECOMVENDATI ON

Based on the foregoing findings of fact and concl usi ons of
law, it is

RECOVMVENDED t hat :

The Fl orida Conm ssion on Human Rel ations enter a fina
order finding that Respondent discrimnated agai nst Petitioner
based only on her nental disability relative to harassnent and a

hostil e work envi ronnent
DONE AND ENTERED this 28th day of Novenber, 2006, in

Tal | ahassee, Leon County, Flori da.

W%‘ Yoo

SUZANNE F. HOOD

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 28th of Novenber, 2006.
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COPI ES FURNI SHED,

Ceci| Howard, General Counsel

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

Deni se Crawford, Agency Cerk

Fl ori da Comm ssi on on Human Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Carolyn D. Cumm ngs, Esquire
Carol yn Davis Cumm ngs, P.A
462 West Brevard Street

Tal | ahassee, Florida 32301

Joanne B. Lanbert, Esquire
Jackson Lewis LLP

Post OFfice Box 3389

Ol ando, Florida 32802-3389

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recoormended Order should be filed with the agency that
will issue the final order in this case.
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